RESOLUTION NO. -15

TOWN OF BIG FLATS AMENDED PROCUREMENT POLICY FOR PURCHASES AND CONTRACTS FOR SERVICES APPROVED

Resolution by:
Seconded by: 
WHEREAS section 104b of the General Municipal Law (GML) requires every government to
adopt internal policies and procedures governing all procurement of goods and services not subject to the bidding requirements of GML Section 103 or any other law, and
WHEREAS this policy was initially approved at a Board meeting on December 10, 2014; and
WHEREAS amendments were needed in the numbers of the paragraphs etc; and 
WHEREAS it has been suggested that language be adopted dealing with non-responsive/irresponsible bidders and contractors;  and 
WHEREAS comments have been solicited from those offices of the Town of Big Flats involved
with procurement, now
WHEREAS for environmental review purposes, interpreting an existing code, and
adoption of regulations, policies, or procedures and local legislative decisions are Type II
action in accordance with SEQRA 6 NYCRR, Part 617.5 (c) (31,27) and as such no
further action is necessary regarding the same, now
BE IT THEREFORE RESOLVED that the Town of Big Flats does hereby adopt the following procurement policies and procedures:




TOWN OF BIG FLATS
PROCUREMENT POLICY

PART A.  GENERAL RULE REGARDING PURCHASES NOT REQUIRING PRIOR AUTHORIZATION OF THE BOARD
PART I. PURPOSE 
PART II. DEFINITIONS 
PART III. GENERAL PROVISIONS 
PART IV. PROCUREMENT FOR PURCHASE CONTRACTS 
PART V. PROCUREMENT FOR PUBLIC WORKS  
PART VI. PROCUREMENT OF PROFESSIONAL SERVICES 
PART VII. SOLE SOURCE PROCUREMENT 
PART VIII. EMERGENCY PROCUREMENT 
PART IX. EQUIPMENT LEASES
Part X.  PROCUREMENT LOBBYING
PART XI. MWDBE REQUIREMENTS
PART XII. PROPOSAL AND BID OPENINGS 
PART XIII. RESPONSIBILITY DETERMINATIONS 
PART XIV. PIGGYBACKING 
PART XV. BEST VALUE 
PART XVI. RECORDKEEPING 
PART XVII. INDIVIDUALS RESPONSIBLE FOR PURCHASING 
PART XVIII.  STATUTORY AUTHORIZATIONS
PART XIX EFFECTIVE DATE


PART A.  GENERAL RULE REGARDING PURCHASES NOT REQUIRING PRIOR AUTHORIZATION OF THE BOARD IS THAT, OTHER THAN THE FOLLOWING PURCHASES, ALL PURCHASES OVER $5,000 REQUIRE PRIOR BOARD APPROVAL

1. IN ALL MATTERS THE TOWN SUPERVISOR IS AUTHORIZED TO APPROVE PURCHASES OR SERVICES DURING EMERGENCIES WITHOUT PRIOR BOARD APPROVAL THAT EXCEED THE SUM OF $5,000.

2.  The Town Supervisor/Highway working Foreman DPW Commissioner are authorized to perform the following:
• Make purchases up to $5,000.00 for parts, services, and other equipment for use in the Department of Public Works, as necessary, provided they are covered in the budget, and
• To advertise for bids on tires, salt, cinders, sand, parts and tools, as needed, and
• To accept State and County bids for any and all items under State and County bid system, provided they are covered in the Highway budget; with the exception that any bid for vehicles and equipment shall be subject to prior Town Board approval, and
• Hiring of people from temporary agencies be pre-approved by the Town Board, or Town
Supervisor, where applicable. (Per Board Resolution 30-14)
The Town Supervisor is authorized to pay the Five Star Bank Visa, Sam’s Club accounts, any other authorized credit cards, debt service payments and utility bill as they become due without prior approval of the Town Board (Per Board Resolution 20-14).

OTHER THAN AS SET FORTH ABOVE, THE TOWN BOARD MUST APPROVE, PRIOR TO OBTAINING SERVICES, PARTS AND OTHER EQUIPMENT INCLUDING ENGINEERING, ALL PURCHASES OVER $5,000.  

PART I. PURPOSE 
Pursuant to General Municipal Law §104-b, "so as to assure the prudent and economical use of public moneys in the best interests of the taxpayers, to facilitate the acquisition of goods and services of maximum quality at the lowest possible cost under the circumstances, and to guard against favoritism, improvidence, extravagance, fraud and corruption" the following Procurement Policy is applicable to the procurement of goods and services not subject to competitive bidding and certain rules that are applicable to procurement subject to competitive bidding as set forth under General Municipal Law §103. 
‘
PART II. DEFINITIONS 

A. Best Value. 
Means the basis for awarding contracts for services to the Town that optimizes quality, cost and efficiency, among responsive and responsible bidders. Non-price factors can be considered in awarding a purchase contract.  The basis for a best value award shall reflect, wherever possible, objective and quantifiable analysis. Such basis may also identify a quantitative factor for bidders that are small businesses or certified minority- or women-owned business enterprises, as defined in Executive Law §300 (1), (7), (15) and (20), to be used in evaluation of offers for awarding of contracts for services. See State Finance Law §163(1)(j). In awarding a contract or purchase on the basis of best value, the Town must be prepared to show that (1) the bidder is responsive and responsible and (2) that the Town applied objective and quantifiable standards, when possible, to determine that the offer optimizes quality, cost and efficiency.  If the award is based on criteria that are not objective and quantifiable then there should be written justification for the award kept in the records.

B. Commodities. 
As used in this Policy, unless stated otherwise, means material goods, supplies, products, construction items or other standard articles of commerce, other than technology, which are the subject of any purchase or other exchange. See State Finance Law §160(3). 

C. Contract Administrator. 
Refers to the staff member who assists with or handles procurement matters also referred to herein as the procurer. 

D. Professional Services. 
Are a subset of the general category Services, further defined in Part VI of this Policy. 

E. Public Work. 
Refers to §103 of the General Municipal Law and encompasses contracts for services, labor or construction. 

F. Public Improvement. 
Means projects involving the erection, construction, reconstruction or alteration of Town facilities, including but not limited to buildings, grounds and roads. 

G. Purchase Contract. 
As used in General Municipal Law, this means a contract for goods, commodities and equipment, including technology.

H. Service or Services. 
Means the performance of a task or tasks and may include a material good or a quantity of material goods, and which is the subject of any purchase or other exchange. See State Finance Law §160(7). 

I. Technology. 
Means either a good or a service or a combination thereof, resulting in a technical method of achieving a practical purpose or in improvements in productivity. Goods may be either new or used. See State Finance Law §160(10). 

PART III. GENERAL PROVISIONS 

A. Applicability of Policy 
1. Applicability and Funding Source Requirements.  Unless the funding source (i.e. a state or federal grant) for a purchase requires otherwise, procurements not subject to competitive bidding under General Municipal Law §103 must be made in accordance with this Policy. If funding source guidelines conflict with or are more stringent than this policy, Contract Administrators should confer with the Town Attorney prior to soliciting or acquiring the commodity, equipment or service. 
2. Applicability by Procurement Methods 
Parts IV and V of this policy are not applicable if a procurement is made: 
through Preferred Sources pursuant to State Finance Law §162 (However, an explanation of Preferred Source requirements as applied to Purchase Contracts and Public Works can be found in Parts IV and V, respectively.); 
through the New York State Office of General Services pursuant to General Municipal Law §104; 
through another New York county's contract pursuant to General Municipal Law §103(3); 
in an emergency pursuant to General Municipal Law §103(4) and Part VIII of this Policy; 
as a Professional Service pursuant to Part VI of this Policy; 
as a Sole Source pursuant to Part VII of this Policy; 
through federal, New York State, or New York political subdivisions, districts or public benefit corporations when the purchase is surplus or second-hand supplies, material or equipment pursuant to General Municipal Law 103(6) or the purchase of from another New York municipality services provided by that municipality in an effort to share services between municipalities ; 
through certain federal General Services Administration schedules pursuant to General Municipal Law §103(1-b) or §104(2); 
through "piggybacking" on other federal, state or local government contracts for certain goods and services pursuant to General Municipal Law §103(16) and Part XIV of this policy; or 
through other exemptions as may be authorized by the laws of the State of New York. 

B. Determining Whether a Procurement is Subject to Competitive Bidding 
Before any solicitation occurs, procurers need to first determine whether the intended procurement is subject to competitive bidding under General Municipal Law §103. Competitive bidding is required if the reasonably expected countywide aggregate will exceed the threshold amounts of $20,000 for "purchase contracts" (commodities and technology when services are not the predominant portion of the procurement) or $35,000 for "public works" (services, exclusive of professional services) within 12 months of the date of the planned purchase. 
Submission of items put out for bid or RFPs will be done by the Town electronically via its web site as much as possible as well as by print methods as required.  "Sealed bids" or "sealed offers" may also be submitted in an electronic format and they must also contain the statement of non-collusion required by Section 103(d) of the General Municipal Law.  Submission in  electronic  format  may,  for  technology  contracts  only,  may be  required  as the sole method for the submission of  bids and offers. Bids and offers submitted in an electronic format shall  be  transmitted  by  bidders  and  offerers  to  the  receiving   device  designated  by the political subdivision or district. Any method used to   receive  electronic  bids  and offers shall comply with article three of  the state technology law, and any rules and regulations promulgated  and   guidelines developed thereunder and, at a minimum, must (a) document the time  and date of receipt of each bid and offer received electronically;  (b) authenticate the identity of the sender; (c) ensure the security  of  the  information  transmitted; and (d) ensure the confidentiality of the  bid or offer until the time and date established for the opening of bids or offers. The timely submission  of  an  electronic  bid  or  offer  in compliance  with  instructions  provided  for  such  submission  in  the  advertisement for bids or offers and/or the specifications shall be  the  responsibility solely of each bidder or offerer or prospective bidder or offerer.  No political subdivision or district therein shall incur any liability from delays of or interruptions in the receiving device designated for the submission and receipt of electronic bids and offers.

Under General Municipal Law §103(1), aggregates must be examined in two ways: 

1. By Commodity or Service – Procurers must determine the reasonably expected aggregate amount of all purchases of the same commodities, services or technology that will be made within 12 months of the date of the planned purchase. This means that if your department is purchasing janitorial services for $1,000 on October 13, you need to evaluate whether it is reasonably expected that the entire Town will purchase over $35,000 in janitorial services within 12 months of October 13. If it is reasonable to expect this, the $1,000 in janitorial services for your department must be competitively bid pursuant to General Municipal Law §103. Artificial division of purchases of commodities, technology or services to avoid the thresholds is prohibited by General Municipal Law §103(1); and 

2. By Vendor – Procurers must also determine whether the reasonably expected aggregate amount of all purchases of the same commodities, services or technology within 12 months of the date of the planned purchase will be made from the same vendor. Therefore, if your department is purchasing $500 in software from XYZ Corp. on February 7, you need to evaluate whether it is reasonably expected that the entire Town will purchase over $20,000 in similar goods from that same vendor within 12 months of February 7. If it is reasonable to expect this, the $500 in software must be competitively bid pursuant to General Municipal Law §103.  GML §103 (1) does not permit change orders to or renewals of contracts that were not competitively bid initially because they did not meet the $20,000 threshold if the change order or renewal would bring the reasonably expected 12-month aggregate amount of purchases from the same vendor over the $20,000 threshold. Therefore, if you need additional software in November from the same vendor, i.e., XYZ Corp., you must first determine whether the vendor already has over $20,000 in contracts with the County before you prepare and submit a change order or renewal of the initial contract on February 7. If the aggregate amount exceeds $20,000, a change order to or renewal of the initial contract would not be legal and the additional software purchase must be bid. 
While it is not easy to examine or guarantee the accuracy of aggregates, the following methods may be useful: 
reviewing past use of that commodity, technology, service or vendor, both from general knowledge and by querying; other sources; 
conferring with the other departments that are known to use similar commodities, technology, services or vendors to determine their reasonably expected procurements for the 12 months after your purchase; or 
noting grant awards or significant projects (e.g. when they are announced in other meetings) that may involve major purchases that could be similar to yours. 

PART IV. PROCUREMENT FOR PURCHASE CONTRACTS 

A. General Provisions for Purchase Contracts 
Except in emergency situations, if items required for a Purchase Contract are available from a Preferred Source in the form, function and utility required by the procurer, the items must be purchased through a Preferred Source Provider and is not subject to competitive bidding. Preferred sources have been set by the State of New York by statute.  See immediately following Section B of this Part IV for more information on Preferred Source procurement for Purchase Contracts. 


B. Preferred Source Exception for Purchase Contracts 
Except in emergency situations, when commodities or goods are available from a Preferred Source in the form, function and utility required by the procurer, they must be purchased from one of the Preferred Source providers identified on the list below in descending order prior to any solicitation from any other vendor. See NYS Finance Law §162 for updates to this list and any changes to order of priority. 
1. The New York State Department of Corrections, Correctional Industries Program (CORCRAFT) 
2. Approved charitable non-profit-making agencies for the blind 
3. Qualified non-profit-making agencies for other severely disabled persons, a qualified special employment program for mentally ill persons or a qualified veterans’ workshop 
Consult the Preferred Source Guidelines on the Office of General Services website, currently available at http://www.ogs.state.ny.us/procurecounc/pdfdoc/psguide.pdf for details on the process for Preferred Source acquisitions, including the 10-day notice requirement to Preferred Sources if your procurer determines that the commodity offered on the List of Preferred Source Offerings does not meet the form, function and utility you require (e.g. a Preferred Source offers staplers but not the kind of staplers that meet your form, function and utility requirements). 
State laws and regulations governing Preferred Source procurement shall control over any conflicting provisions in this Policy. 

C. Other Expedited Procurement Methods for Purchase Contracts 
If a procurement is not an emergency or if the items cannot be purchased through a Preferred Source, you may consider other expedited procurement methods, including purchasing through the following entities: 

1. New York State contracts per General Municipal Law §104.  Certain State contracts for procurement of commodities, equipment, materials, supplies, services, technology and food products are made available to local governments through the New York State Office of General Services (GSA) and are accessible at www.ogs.ny.gov and orders should be made directly with the contractors listed, using the Town's purchase order and having on the purchase order and the original invoice presented for payment the State contract number.  For price sensitive commodities subject to volatile market conditions OGS has an online "fixed requirements" database to assist procurers.  Please pay attention to the rules regarding these commodities and the purchases thereof.

2. Other counties' contracts per General Municipal Law §103(3).  Any  officer, board or agency of a political subdivision or of  any  district  therein  authorized  to  make  purchases  of   materials,   equipment  or  supplies,  or  to  contract  for  services, may make such  purchases, or may contract for services, other than services subject  to  article  eight  or  nine  of  the labor law, when available, through the county in which the political subdivision  or  district  is  located  or through  any  county  within  the state subject to the rules established pursuant to subdivision two of  section  four  hundred  eight-a  of  the county  law;  provided  that  the  political subdivision or district for which  such  officer,  board  or   agency   acts   shall   accept   sole responsibility  for  any  payment  due  the  vendor  or  contractor. All   purchases and all contracts for such services shall be subject to audit and inspection by the political subdivision or district for which made. Prior to making such purchases or contracts the officer, board or agency shall consider whether such contracts will result in cost savings after all factors, including charges for service, material, and delivery, have been considered. No officer, board or agency of a political subdivision or of any district therein shall make any purchase or contract  for  any such  services  through the county in which the political subdivision or district is located or through any county within the state when bids and offers have been received for such purchase or  such  services  by  such officer,  board  or  agency,  unless  such  purchase  may be made or the contract for such services may be entered  into  upon  the  same  terms, conditions and specifications at a lower price through the county.

3. A group purchasing organization, if your unit of government is eligible, per General Municipal Law §103(8) 

4. Surplus or second-hand supplies, materials or equipment from the federal government, the state of New York, or from any other New York political subdivision, district or public benefit corporation per General Municipal Law §103(6) 

5. Certain Federal GSA Schedules, if the procurement involves the applicable type of goods per General Municipal Law §103(1-b) or §104(2) and/or GSA "Schedule 70."
6. "Piggybacking" on other federal, state or local government contracts which have been extended to apply to local governments for purchase of "apparatus, materials, equipment and supplies" per General Municipal Law §103(16) or 
7. Other applicable entities pursuant to any New York State law enacted as an exemption to the requirements of General Municipal Law §103. 

Any orders placed directly with contractors included in the above expedited methods should have on the order and the original invoice presented for payment the nature of the expedited procurement method used.
If you aren’t using any of the expedited methods then the general policy described in this Part applies to the Purchase Contract. 

D.  The following guidelines apply to all purchase contracts where the purchase of the goods, commodities or technology is not an emergency and procurement cannot be made through a Preferred Source or other expedited procurement method. 
For Purchase Contracts 			They may be purchased: 
estimated to cost as follows for purchases under $10,000: 
Under $100 				At the discretion of the procurer. 
$100-499 				By soliciting 2 verbal quotes.
$500-$999 				By soliciting 3 verbal quotes.
$1,000-$4,999 				By soliciting 2 written quotes.
$5,000-$19,999 			By soliciting 3 written quotes.
For Purchase Contracts estimated to cost over $20,000: 

 $20,000 and up by sealed competitive bids or Best Value procurement in conformance with
General Municipal Law §103 and Part XIX of this Policy, as applicable at the time of purchase. 

Awards for purchase contracts estimated to cost less than $20,000 may be made to the responsive and responsible potential vendor submitting the lowest price and if considered the best value. In any case, if the award is given to someone other than the lowest bidder, and the basis of award was not Best Value in accordance with Part XV of this Policy, then General Municipal Law §104-b requires that the Department justify and document in writing the basis for awarding the contract to an individual or entity other than the lowest bidder. The written justification must state how such an award: furthers the public good; assures the prudent use of taxpayers’ money; ensures that the purchased goods are of the best quality at the lowest possible cost in light of the circumstances existing; and guards against favoritism, extravagance, fraud and/or corruption. 
Unless delegated otherwise in writing by the Town Supervisor, all goods, equipment and commodities shall be procured through the Town of Big Flats Procurement Policy.  Compliance with this Policy and any related procedures for such purchases will be the responsibility of the procurer or his/her designee.

PART V. PROCUREMENT FOR PUBLIC WORKS 
A. General Provisions for Public Works Contracts 
Except in emergency situations or when procuring professional services, if services required for a Public Works contract are available in the form, function and utility required by the Procurer from a Preferred Source, the services must be purchased through a Preferred Source Provider. See Section B of this Part V for more information on Preferred Source procurement of services. The following guidelines apply to the procurement of all Public Works, absent an emergency, purchase through a preferred source or other expedited procurement method. 
For Public Works They may be purchased: 
estimated to cost under $20,000: 
Under $1,000 At the discretion of the procurer. 
$1,000- $4,999 By soliciting 2 verbal quotes. 
$5,000-$9,999 By soliciting 2 written quotes. 
$10,000-$34,999 By soliciting 3 written quotes.
For Emergencies   There is no restriction except as set out below.
For insurance and professional services   RFPs may be solicited at the discretion of the procurer.
For Public Works estimated to cost over $35,000:  $35,000 and up by sealed competitive bids or Best Value procurement in conformance with General Municipal Law §103 and Part XIX of this Policy, as applicable at the time of purchase. 

Awards for public works contracts estimated to cost less than $35,000 may be made to the responsive and responsible potential vendor submitting the lowest price and/or best value. If the award is given to someone other than the lowest bidder and the basis of award was not Best Value in accordance with Part XVof this Policy, then General Municipal Law §104-b requires that the Department justify and document in writing the basis for awarding the contract to an individual or entity other than the lowest bidder. The written justification must state how such an award furthers the public good; assures the prudent use of taxpayers’ money; ensures that the purchased services are of the best quality at the lowest possible cost in light of the circumstances existing; and guards against favoritism, extravagance, fraud and/or corruption. The procurement of services for each unit of Town government shall be the responsibility of that unit of government. The Town Supervisor reserves the right to solicit and procure services of any type for all or several units of government in the aggregate and all such units of government shall be required to use the aggregate contract once the current term of any unit's contract for the same service expires. Each Department Head or his or her written designee or the designated procurer shall be responsible for and maintain appropriate documentation to demonstrate his or her unit's compliance with this Policy and any related procedures. Procurers responsible for procurement activities must be designated in writing by the Department Head, which shall be maintained on file with the Town Clerk and shall be updated as changes occur. 

B. Preferred Source Exception for Public Works Contracts 
Pursuant to State Finance Law §162 and except in emergency situations, when Services are available in the form, function and utility required by a Procuring Agency, those services MUST be purchased from the following Preferred Source Providers, according equal priority to: 
1. Approved, charitable, non-profit-making agencies for the blind; 
2. Approved, charitable, non-profit-making agencies for other severely disabled persons; 
3. Qualified special employment programs for mentally ill persons; and 
4. Qualified veterans’ workshops. 
See NYS Finance Law §162 for updates and any changes to the order of this list. 
If multiple sources meet the specifications, cost shall be the determining factor in selection. 
Consult the Preferred Source Guidelines on the NYS Office of General Services website, currently available at http://www.ogs.state.ny.us/procurecounc/pdfdoc/psguide.pdf, for details on the process for Preferred Source acquisitions, including the 10-day notice requirement to Preferred Sources of your Department’s need for services that appear on the List of Preferred Source Offerings (i.e. if you need janitorial services and janitorial services is on the List of Preferred Source Offering, those Preferred Sources must be notified of your form, function and utility requirements.) 
State laws and regulations governing Preferred Source procurement shall control over any conflicting provisions in this Policy. 

C. Other Expedited Procurement Methods for Public Works 
If a procurement is not a Professional Service, an emergency or if the services can not be purchased through a Preferred Source, you may consider other expedited procurement methods, including purchasing through the following entities: 
1. New York State contracts per General Municipal Law §104 
2. Other counties' contracts, except those involving services subject to Article 9 of the New York State Labor Law, per General Municipal Law §103(3) 
3. A group purchasing organization, if your unit of government is eligible, per General Municipal Law §103(8) 
4. Federal GSA Schedules if the procurement involves the applicable type of services per General Municipal Law §103(1-b) or §104(2) 
5. "Piggybacking" on other federal, state or local government contracts for "services related to the installation, maintenance or repair of apparatus, materials, equipment and supplies" per General Municipal Law §103(16) or 
6. Other applicable entities pursuant to any New York State law enacted as an exemption to the requirements of General Municipal Law §103. 
If you aren’t using any of the expedited methods then the general policy described in this Part applies to all purchase contracts. 

PART VI. PROCUREMENT OF PROFESSIONAL SERVICES 

A. Determination of Professional Services 
"Professional Services" are defined in New York case law and Comptroller opinions. As a general guideline, "Professional Services" require specialized or technical skills or expertise, training, licensing or certifications, exercise of professional judgment or discretion or a high degree of creativity and/or a relationship of personal trust and confidence. Some examples of Professional Services include but are not limited to, services provided by: physicians, nurses, therapists, engineers, surveyors, attorneys, designers, publicity agents, laboratories, and insurance or financial service firms. Consult the Town Attorney prior to any solicitation with any questions regarding the Professional Services exemption. 
Procurements that involve both the acquisition of Professional Services and Goods (e.g. equipment or computer software that needs to be customized for the Town) may not be subject to competitive bidding if there is an "inextricable integration of scientific and technical skills" required with the purchase of the Goods. Burroughs Corp. v. New York State Higher Education Services Corp., 458 N.Y.S.2d 702 (3 Dept. 1983). This integration analysis also applies to procurements that involve the acquisition of Professional with other Services (e.g. design work with printing). To determine whether the procurement is subject to competitive bidding, you should look to whether the other Services are predominant or merely incidental. If you have questions or are uncertain whether the procurement is exempt from competitive bidding, consult the Town Attorney prior to soliciting any such procurements. 

B. Solicitation of Professional Services 
Unless exempted under Part VI.C: 
If the estimated cost of a particular Professional Service contract is $75,000 or more, the Procuring Agency may issue a Request for Proposals (RFP) that, at a minimum, requires submission of pricing and qualifications by potential service providers so long not prohibited by any State or Federal law or regulation.
When quotes or proposals are required for Professional Services and a contract is not awarded to the lowest priced quote or proposal submitted, General Municipal Law §104-b(e) requires that the procurer justify and document in writing the reasons for awarding the contract. The written justification must generally address how such an award furthers the public good; assures the prudent use of taxpayers' money; ensures that the purchased goods are of the best quality at the lowest possible cost in light of the circumstances existing; and guards against favoritism, extravagance, fraud and/or corruption. 

C. Exemptions from Solicitation for Professional Services2 
Certain types of professional services may be exempt from any RFP process upon approval of the Town Supervisor. Such an exemption might apply to contracts for services with set rates for classes of vendors or for contracts where the Town was mandated to use certain vendors by State or Federal laws, regulations or grant requirements. Examples of such contracts include, but are not limited to: 
a.) Contracts with third-party agencies hired by the State to pass-through funds for or implement certain State programs; 
b.) Contracts at rates set by federal, state or local agencies, statute and/or regulation;
c.) Sub-grants, inter-municipal and similar agreements for professional services provided in relation to a State or Federal grant for which the Town is the responsible Grantee and the contracted party was identified in the grant application. 
d.) Funding agreements with not-for-profit corporations and other service organizations that provide a unique service that advances the public good. Where more than one such organization provides the same services, as Determined by the Town Supervisor or his designee, then such funding agreement may be subject to a Request for Applications (RFA). 
e.) Contracts with former employees for transitional consulting services 
f.) Contracts to fund entities that operate emergency and transitional housing 
g.) Contracts to implement a program that is jointly funded by the Town and an outside agency or entity; i.e., a program in which both the Town and/or the outside agency or entity contributes funding or in-kind services. 
h.) Contracts for existing projects that require the continuity of professional services to ensure proper completion of the project 
All requests for exemptions, except those on the basis of a – c above, require that the procurer provide written justification for the request to the Town Supervisor. The written justification must generally address how such an award furthers the public good; assures the prudent use of taxpayers' money; ensures that the purchased goods are of the best quality at the lowest possible cost in light of the circumstances existing; and guards against favoritism, extravagance, fraud and/or corruption. 

D. Advertising for Professional Services Solicitations 
It is recommended but not required that RFPs be advertised in the official paper(s) and/or be made available on the Department's website and/or any website consistently used by the Town for solicitation, for at least five (5) days, commencing with the date after the day of publication and not including the proposal opening date (let date). 

E. Award of Professional Services RFP's 
It is important to keep in mind that the award of a RFP must be made in accordance with the evaluation criteria specified in the RFP. 

PART VII. SOLE OR SINGLE SOURCE PROCUREMENT 
Sole or single source procurement is an exception to the general rules and policies stated herein, governing the procurement of goods and/or services. Sole or single source procurement may only be used in rare and extraordinary cases where the goods or services sought and required are manufactured, sold or performed by only one entity and/or individual. Generally, this will only apply in the following situations: 
Only one company in the world makes and sells a certain good or provides a certain service. 
Only one company in the world can service or maintain the equipment without voiding the warranty. (Note: This only applies during the warranty period so you can not continue to use the sole source exemption after warranty expiration. After warranty expiration, repairs and maintenance must be bid.) 
Leasing equipment like postal machines or copiers that have a certain type of consumable component (e.g. ink cartridges) that must be used to avoid breaching a warranty or a maintenance provision of a lease. 
It is a service performed by companies that traditionally have territories (e.g., cable TV or certain types of equipment dealerships). 
Software licensing and/or maintenance contracts specific to the software. 
In determining whether a purchase qualifies for a Sole or Single Source exemption, the procurer must document, at a minimum: 
a. The unique benefits to the Town of the product or service as compared to other products or services available in the marketplace; 
b. That no other product or service provides substantially equivalent or similar benefits; 
c. That, considering the benefits received, the cost of the product or service is reasonable in comparison to other products or services in the marketplace; 
d. That there is little or no possibility of competition from competing dealers or distributors. 
No Sole or Single Source purchase will be approved by the Town Attorney without written justification from the procurer responding to points (a) through (d) above and supporting documentation on the letterhead of the entity providing the good, equipment, commodity or service that they are the sole source. 

PART VIII. EMERGENCY PROCUREMENT 
General Municipal Law §103 defines a "public emergency" as "arising out of an accident or other unforeseen occurrence or condition whereby circumstances affecting public buildings, public property or the life, health, safety or property of the inhabitants" of the Town "require immediate action which cannot await competitive bidding". Procurement in emergency situations is exempt from competitive bidding. However, when practicable you should make every effort to obtain three (3) written quotes for the required goods or services or, if not practicable, three (3) verbal quotes. If three (3) quotes, written or verbal, are not practicable in light of the emergency, then you should make every effort to obtain two (2) written quotes, if practicable, or if not, two (2) verbal quotes. If it is not practicable to obtain any written or verbal quotes based upon the conditions and needs created by the emergency, then no quotes are necessary. Nevertheless, procurements in emergency circumstances should be justified in writing by the procurer or his or her designee, and approved in writing by the Town Supervisor or his/her designee. 

PART IX. EQUIPMENT LEASES 
True Leases* of equipment require quotations from at least three (3) separate potential vendors, if available. Procurers are reminded to consider the cost of consumable items (e.g. print cartridges for printers) when comparing potential vendors. Even if equipment is leased, the purchase of consumable items for the leased equipment is still subject to the applicable provisions of this Policy and may require that the consumable items be subject to competitive bidding or other applicable procurement methods. 
* True leases include leases that do not contain or refer to installment plans, purchase options or the ownership of the leased equipment at the expiration of the lease. Please contact the Town Attorney if you have questions regarding true leases. 

PART X. PROCUREMENT LOBBYING 
A. Solicitation Requirements and Contacts During the Restricted Period 
State Finance Law §139-j prohibits "Contacts" (verbal, written or electronic) that are intended to influence the Town's conduct or decision regarding a "Governmental Procurement" during the "Restricted Period." This period begins when the earliest written notice, advertisement or solicitation of a purchase and/or service procurement occurs and ends when the final contract is awarded and approved. 
A Governmental Procurement involves a "Procurement Contract" which is a procurement involving an estimated annualized expenditure in excess of $15,000 including any amendment, extension, renewal or change order. This includes all goods and services contracts as well as sale, lease, acquisition or granting of an interest in real property and revenue contracts where the Town is granting a concession or franchise. See State Finance Law §139-j1(e) and (g) and §139-k(1)(e) and (g). Grants, intergovernmental agreements and utility relocation project agreements, among other statutory exceptions, are not considered Procurement Contracts. 
Every Request for Quotes (RFQ), Request for Proposals (RFP) or Request for Bids (RFB) for a Procurement Contract, must designate a person or persons who may be contacted by Offerors or Bidders in relation to the Procurement Contract. State Finance Law §139-j(2)(a). 
The following types of contacts are permissible exceptions during the Restricted Period: 
Submissions of Quotes, Proposals or Bids 
Questions submitted for question and response under the RFQ, RFP, or RFB 
Participation in conferences open to all Offerors or Bidders; 
Complaints to the County Attorney that the designated individual of the Procuring Agency has failed to respond in a timely manner to authorized contacts; 
Negotiation of contracts with Offerors or Bidders who have been notified of a tentative award; 
Offerors or Bidders contacting the designated individual(s) to request review of an award; 
Contacts by Offerors or Bidders in protests, appeals or other review proceedings or, complaints of alleged improper conduct to the District Attorney See State Finance Law §139-j(3)(a). 
Every solicitation (RFQ, RFP or RFB) for a Procurement Contract, as defined in this Part XI, must include a summary of the policy and prohibitions regarding permissible contacts, a copy of any guidelines, rules and regulations regarding permissible contacts and must also require a written affirmation from the Offeror or Bidder as to their understanding of and agreement to comply with the Town's procedures relating to permissible contacts. See State Finance Law §139-j(6)(a) & (b). 
Every solicitation for a Procurement Contract must also require Bidders or Offerors to disclose findings of non-responsibility due to violations of the permissible contacts provisions within the previous four years by any governmental entity where the prior finding of non-responsibility was due to violation State Finance Law §139-j or the intentional provision of false or incomplete information to a governmental entity. State Finance Law §139-k(2). Furthermore, the solicitation must also require Bidders or Offerors to certify that all information provided with respect to this disclosure requirement is complete, true and accurate. State Finance Law §139-k(5). 
For any Contact during the restricted period, the procurer must obtain the name, address, telephone number, place of principal employment and occupation of the person or organization making the Contact and inquire and record whether the person or organization making such contact is a Bidder or Offeror or was retained, employed or designated by or on behalf of a Bidder or Offeror to appear before or contact the procurer about the procurement. All such Contacts must be included in the Procurement Record. State Finance Law §139-k(4). However, any communications received by a Procuring Agency from members of the state legislature, or state legislative staff, when acting in their official capacity, shall not be considered to be a Contact and shall not be recorded by the Procuring Agency. State Finance Law §139-k(6). 
B. Violations and Investigations 
Any officer or employee of the Town who becomes aware that a Bidder or Offeror has violated the restrictions on permissible contacts shall immediately notify the Town Supervisor or Town Attorney. See State Finance Law §139-j(8). 
Upon notice of any allegation of a violation of the restricted contacts provisions, the Town Supervisor shall immediately cause an investigation of the allegation to be initiated and, if sufficient cause exists to believe it is true, give the Bidder or Offeror reasonable notice of the investigation and an opportunity to be heard. State Finance Law §139-j(10)(a). If a violation is found to be knowing and willful, the Bidder or Offeror shall be deemed non-responsible and the Director of Operations and Cost Control must notify the New York State Office of General Services of any such finding of non-responsibility. State Finance Law §139-j(10)(b). 
In the event of a knowing and willful employee violation, the Director of Operations and Cost Control shall report the employee's violation of this Policy and procedures to the Procuring Agency's head. State Finance Law §139-j(10)(b) and (c). 
PLEASE SEE STATE FINANCE LAW SECTION139-J FOR COMPLETE PROVISIONS REGARDING THIS COMPLEX LAW.

PART XI.  MWDBE REQUIREMENTS
All solicitations shall be performed and contracts prepared in compliance with any applicable state or federal laws, regulations, grant requirements, Town policies and procedures governing and/or relating to Minority, Women and/or Disadvantaged Business Enterprises.

PART XII. PROPOSAL AND BID OPENINGS 
Prior to awarding a quote, bid or proposal, the individual making the award must have a written designation authorizing that individual to make such award on file with the Town Supervisor. The Town Supervisor shall have the discretion to approve such designations, which shall be made and maintained by the procurers. Designations may be made with regard to the type of procurement, dollar thresholds, etc. as the procurer in consultation with the Town Supervisor, shall see fit. 

PART XIII. RESPONSIBILITY DETERMINATIONS 
In addition to the responsibility determination required for Procurement Contracts under Part XII of this Policy and applicable state laws and regulations, the procurer must determine that any Bidder awarded a contract pursuant to General Municipal Law §103 is responsible and responsive. It is also recommended, though not required, that responsibility determinations be made with regard to vendors, consultants or contractors under all other types of solicitations. Responsible Bidders or Offerors are those that have the financial ability, legal capacity, integrity, and past experience to perform the contract. See State Finance Law §163(1)( c).

Responsive Bidders or Offerors are those that meet the minimum specifications or requirements set forth in the solicitation for the procurement. See State Finance Law §163 (1 )(d). Bidders or Offerors who do not meet these standards may be declared non-responsible and/or irresponsible.

[bookmark: _GoBack]The authorization to reject future bids from a contractor due to the contractor’s past irresponsible behavior and/or non-responsive performance is delegated to the original procuring official or his/her deputy  in consultation with and with the approval of the Town Supervisor or his second in command and after consultation with the Town attorney, if available.  Before officially declaring a Bidder or Offeror non-responsible or irresponsible, the procurer, in consultation with the Town Supervisor and/or Town Attorney, must provide the Bidder or Offeror notice that he or she may be declared non-responsible and/or irresponsible and that that declaration can be taken into consideration regarding future bids by that contractor; and that contractor will be accorded a hearing as soon as possible and no later than 48 hours of the receipt of a request for a hearing and shall be given an opportunity to be heard in accordance with procedures for all such hearings as may be established by the Town Attorney and Town Supervisor or by resolution of the Town Board.  If no such request is made within 48 hours of being advised of the intended action, then the right to any such hearing is waived.  

The authority to terminate or suspend the services of a contractor on the basis that the contractor is in serious breach of an awarded contract is delegated to the original procuring official or his/her deputy in consultation with and with the approval of the Town Supervisor or his second in command and after consultation with the Town attorney.  If time is of the essence then the original procuring official may terminate the contractor immediately and thereafter, as soon as possible, consult with the Town Supervisor for his/her approval and shall also notify the Town Attorney.  In any case in the event of such suspension or termination, the Contractor will be given written notice outlining the particulars of such suspension. Upon issuance of such notice, the Contractor must comply with the terms of the suspension or termination order. Contract activity may resume at such time as the procuring official and/or the Town Supervisor issues a written notice authorizing a resumption of performance under the contract.  Before officially declaring a termination or suspension, the procurer, in consultation with the Town Supervisor and/or Town Attorney, must provide the Bidder or Offeror notice that its services shall be terminated and/or suspended and there will be accorded, as soon as possible, an opportunity to be heard within 24 hours of the receipt of a request for a hearing in accordance with procedures for all such hearings by any procurer as may be established by the Town Attorney and Town Supervisor or by resolution of the Town Board.  If no such request is made within 48 hours of being advised of the intended action, then the right to any such hearing is waived.  In no case shall such termination or suspension of a contract by the Town be deemed a breach thereof, nor shall the Town be liable for any damages for lost profits or otherwise, which may be sustained by the contractor as a result of such termination.

With regard to the two paragraphs above the procuring official develop a form regarding the Town of Big Flats’ contracts.  Should the contract be through the State of NY Office of General Services, hereinafter OGS, (in the case of a NYS contract award) a form approved by GSA shall be utilized.  GSA shall take whatever action they deem appropriate as soon as possible and advise the procuring official of what action they have taken.  

In regard to any contemplated action such as barring from bidding or termination etc. of contract, extensive and complete documentation (in proportion to the nature of the work or product) is required.
. 

PART XIV. PIGGYBACKING3 
General Municipal Law §103(16) allows procurement of certain goods (including apparatus, materials, equipment and supplies) and services through contracts let by the United States or any agency thereof, any state or any other political subdivision or district therein, if such contract was let in a manner consistent with competitive bidding, and has been made available for use by other governmental agencies. Approval for the use of “piggybacking” will be through the Department of General Services in collaboration with the County Attorney. 

PART XV. BEST VALUE
Pursuant to General Municipal Law § 103(1) purchase contracts or public works contracts (except those subject to New York State Labor Law Article 8) may be awarded on the basis of the Best Value to the Offeror that optimizes quality, cost and efficiency, among responsive and responsible Offerors. Best Value solicitations shall prescribe the minimum specifications or requirements that must be met in order to be considered responsive and shall describe and disclose the general manner in which the evaluation and selection shall be conducted. The Basis of Award of the solicitation shall identify the relative importance and/or weight of cost and the overall technical criterion to be considered by a Procuring Agency in its determination of Best Value. The evaluation may also identify a quantitative factor for small businesses or certified minority- or women-owned business enterprises, as defined in Executive Law §300 (1), (7), (15) and (20). The Basis of Award shall reflect, wherever possible, objective and quantifiable analysis. Documentation in the Procurement Record shall, where practicable, include a quantification of the application of the evaluation criteria to the rating of proposals and the evaluation results, or, where not practicable, such other justification which demonstrates that Best Value will be achieved. 
If Best Value is authorized as a procurement method eligible for piggybacking consideration, then any potential piggyback contract should be evaluated for substantial compliance with the above. All procurements based upon Best Value are subject to review and/or approval by the Town Supervisor or his designee. This supersedes and replaces Board Resolution No. 94-14 (Setting Best Value Award Policy).

PART XVI. RECORDKEEPING 
In addition to any further recordkeeping requirements promulgated by the Town Supervisor and any federal or state law or funding source requirements, procurers shall maintain a written record for every procurement, which contains the following information, as applicable: 
Written determination of whether the procurement is subject to competitive bidding. 
Preferred Source Solicitation documentation. 
Documentation from Preferred Source, Town official or other government surplus programs, or group purchasing organizations and/or their distributors pertaining to purchases made through those entities. 
Solicitation documentation appropriate to the procurement method used (Request for Quotes/Bids/Proposals; advertising and other records of public distribution; contact records required by the Procurement Lobbying Law, the quotes, bids or proposal received, etc.). 
Award documentation (score sheets or other written analysis of the quotes, bids or proposals, the award decision, notice of award, etc.). 
Purchase Order or Contract documentation (purchase order or contract with all attachments, appendixes, business associate agreements, insurance, etc.). 
Contract Administration documentation (performance reports, invoices, payroll certifications, payment records, records of disputes, etc.). 

PART XVII.  INDIVIDUALS RESPONSIBLE FOR PURCHASING.
Certain designated individuals are procurers and are responsible for purchasing decisions.  However no contract is binding on the Town until approved and executed by the Town Supervisor and or Town Board. Also pursuant to Chapter 402 of the Laws of 2007, effective January 1, 2009, as required under Section 104-b of the NYS General Municipal Law, the Town is including the municipal positions responsible for purchasing decisions, as follows (THIS LIST MUST BE REVIEWED BIENNIALLY):
Town Supervisor
Town Council
Town Attorney
Town Justice
Bookkeeper
Commissioner of DPW
Highway Supervisor
Water Supervisor
Town Clerk & Receiver of Taxes and Fees
Planning & Code Enforcement
Youth Coordinator
Director of Recreation
Assessor


PART XVIII. STATUTORY AUTHORIZATIONS 
All procurement under this Policy related to federal or state statutory citations shall be made in accordance with the current version of the statute at the time of procurement, notwithstanding the specific language of this Policy. Procurements may also be made in accordance with any additional statutory authorizations, existing or future, regardless of whether they are mentioned in this Policy. 

PART XIX. EFFECTIVE DATE 
The effective date of this Policy as modified and reaffirmed shall immediately.

This policy shall go into effect the date after this policy is approved, and will be reviewed annually.
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